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Entry of the foregoing, and further and favorable reconsideration of the subject 

application are respectfully requested. 

By the present Amendment, the specification has been amended to insert a Brief 
Description of the Drawings, and to insert SEQ ID numbers at pages 26 and 27, as 
requested by the Examiner. No new matter has been added. 

1 . Turning now to the Official Action, Applicants note that the Examiner has 
m aintained the Restriction Requirement in this case. Applicants renew then- traversal of 
the Restricts Requirement on the grounds set forth in their previous Response. 
Applicants further renew their request that at least the claims of Groups I and III be 

rejoined and examined on the merits. 

2. Applicants gratefully note that the draftsman has approved the drawings as 

submitted. 

3. As requested by .he Examiner a, page 2 of .he Offic.al Acton, a Br.ef Descrip.ion 
of ,he Drawmgs has been added .o the specif.ea.ion. The .ex, of .he Brief Descrip.ion is 
consist, w,.h .ha, en.ered in .he paren, of .his case, Sena, No. 09/176,320 (now U.S. 
Patent 6,172,281). 



Application No. 09/66LQI6 
Attorney's Docket No. 02I565zQ7^ 

Page 9 



4 As reouested by the Examiner a, pp. 2-3 of the Offtca, Actio, pa.es 26 ana 27 of 
Ihe specification have been amended » -tcate the appropriate seouence .dentins ,0, the 
bt4 gene and btl5 gene. 

Cto/n Rejections - 35 USC %U2 

5 Claims 22. 24. and 26 are rejected under 35 USC t l 12. second paragraph, as 

amended, is respectfully traversed. 

6 Claim 22 is reacted as dependent on a non-elected Cairn. By the present 

it former, depended. This amendment is no, beiieved to narrow the scope of Cairn 22, or 

the claims that depend from it. 

Claim 24 ,s rejected as purportedly ,ac«n g antecedent hasis for the htnitation "the 

However, as there ,s o„,y one DNA referred to in Catm 22, Apphcants respect^ 
mainta.n one of ord.nary sKili in the ar, would Ml, understand the metes and bounds of 

referred to by the Umita.ton "the DNA of Ca.m 22" as set forth ,n Ca,m 24. 
Con^endy, Applicants respect* revest tha, the Exammer reconsider, and withdraw 
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Claim Rejections - 35 USC §102 
7 Claim 22 is rejected under 35 USC 9102(b) as P urpor,ed,y -antiapa.ed by Brizzard 
e, al . 0988. Nuc. Acids Res. ,6:4,68-4,69).- This rejection is respectfully traversed. 

,„ order to anticipate a Catm under 35 U S C. §1 02(b>, a reference mus, reach 
every element of rhe clam, *. MPEP 213, « The Examiner asserrs, a, page 4 of 

in ,he nomenclature of .he instant application (see p g 28, paragraph , of rhe specification,. 
However, Applicants respectftuly direct the Examiner's a.tentton ,„ the full text of the 
paragraph on p. 28 in which the M4 gene is described: 

The third gene .solated was ^^^T5SS- 
frame of 3621 bp whrch encodes a ,37 kDa P"™™ , huringimsis HS-2 
,oxin fragment A similar gene ^^^f^ I publis hed 
(Brizzard and Whiteley, ,988). lhe KM Se 

nndeotide sequence b, .wo nuc ^-"^ n ™8 (me numbers of the 
posillon 126, and a C instead of a T a. ^s«Km 448 ^ 
positions are according to Brrzzard and WhrBley ■. 1988) 
the lie codon (ATT or ATC) is conserved whereas m 
Tyr codon (TAT) is converted to a H.s codon (CAC). 

Thus the presen, specification clearly indica.es tha. .he B.,4 of .he presen, Cairns differs 

from that dtsclosed by Brizzard e, al. in two nucleotides, leadtng to a a difference m one 

ammo acd for the full ,eng.h pro.ein and any tnsec.icidal .ragmen, .hereof. C„nse q uen.,y. 

because Brizzard e. ... do no. disclose every lim.ta.ion of the invention of Cairn 22. 

Brizzard e, al. cannot anticipa.e clatm 22 under 35 USC § .02,b). Withdrawal of this 

rejection is therefore respectfully requested. 
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Double Patenting 

v, a 172 281 and over claims 6 and 14-15 
a a n nf II S Patent No. 6,l/z,zoi, <u>u 

"-"::ir:, 

u s Patents 6.172,281 and 5,866,784 upon W,ca„on that the 

this case over U.S. Patents o, 



case are 



otherwise allowable. 



Conclusion 

^.e^.^etana — action in tne fem o f a Notice o f 

^^^^^^^^ 

Respectfully submitted, 

BURNS, DOANE.SWECKER&MATHIS.L.L.P. 



Registration No. 39,300 



Malcolm K. McGowan, Ph.D,^ 
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Date: February 27 , 2003 
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CLEAN COPY OF AMENDED CLAIM 



Claim 22 ( Amended, An isolated DNA sequence encoding the amino acid sequence of the 
Btl4 protein, or an insecticidally effective fragment thereof. 



